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Ei senman, John W Carbonneau, Joe H

Hal bur, Paulette A. Martini, and First
Bank Sout heast n/k/a Firstar Bank, a
donmestic corporation, and Gty of Racine,

Third-Party Defendants.

APPEAL from a judgnent of the Crcuit Court for Racine
County, Wayne Marik, Crcuit Court Judge. Affirmed in part,

reversed in part, and cause renmanded.

11 ANN WALSH BRADLEY, J. This case is before the court
on certification fromthe court of appeals pursuant to Ws. Stat.
8 809.61 (1997-98). The court of appeals asks this court to

address the foll ow ng question:

Does a |l andlord of an ol der residential rental property
have a comon law duty to inspect, or test, for
contam nation from | ead-based paint once the |andlord
knows that the paint is flaking fromthe walls?

We conclude that the presence and danger of lead paint was
foreseeable and determne that the landlords had a comon | aw
duty to test the residential property for |ead paint. Because
the circuit court erred in granting summary judgnent and in
concl uding that no common | aw duty exi sted, we reverse and renmand

that part of the circuit court’s decision.

12 In addition to the certified issue, we accepted for
review all issues raised in Antwaun A ’'s appeal. He asserts a
violation of Wsconsin's Safe Place Statute. Because the

affected parts of the properties were not places of enploynent or
public buildings, we conclude that this cause of action nust

fail. W also determne that, contrary to Antwaun A.’ s argunent,
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a violation of neither Ws. Stat. § 151.07(2)(d) (1991-92)' nor
Cty of Racine Odinance 8 11.09.040(e) constitutes negligence
per se. Finally, we decide that Antwaun A nmay not naintain a
personal injury cause of action based on any inplied warranty of
habitability. Accordingly, on these issues we affirmthe circuit
court’s grant of summary judgnent agai nst Antwaun A

13 We are asked in this case to determ ne when |andl ords
have a duty to test their rental properties for |ead paint. I n
May of 1991, three-year-old Antwaun A was diagnosed with |ead
poi soni ng. He contends that this poisoning was caused by |ead
pai nt peelings, flakes, and chips that he had ingested in various
apartnents in the Gty of Racine. Two apartnents are at issue in
thi s appeal .

14 First, Gerald and Judith Bassinger (the Bassingers)
owned a residence in the Cty of Racine (the Bassinger Property)
where Antwaun A. and his nother, Maxine Thomas, resided from
August 1990 to May 1991. This property contained three separate
rental units.

15 Second, CGene Matthews owned a residence in the Gty of
Raci ne (the Matthews Property) where Antwaun A.’s aunt, Wllie
May Wl lianms, resided from March 1989 to January 1994. Nei t her
Antwaun A. nor his nother ever resided at the Matthews Property,

al t hough Antwaun A. alleges that he frequently was a guest at his

11993 Ws. Act 27, 8§ 433 renunbered Ws. St at .
§ 151.07(2)(d) as § 254.166. All further references to the
Wsconsin Statutes wll be to the 1991-92 version unless
ot herw se not ed.
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aunt’ s residence. The WMatthews Property was a single-famly
dwel ling which Matthews rented to WIllians during the tinme at
issue in this appeal. Both the Bassingers and Matthews were
insured by State Farm General |nsurance Conpany.

16 Shortly after being diagnosed with |ead poisoning,
Antwaun A. filed suit against a host of corporations, individua
| andl ords, and their insurers. In his conplaint, Antwaun A

all eged five causes of action as foll ows:

(1) conmmon | aw negligence;

(2) violation of W s. St at . 8 151.07(2)(d),
constituting negligence per se;

(3) “failure to warn;”

(4) violation of the Gty of Raci ne Ordi nance
8§ 11.09.040(e), constituting negligence per se; and

(5) breach of the inplied warranty of habitability.

Six nonths later, Antwaun A. anmended his conplaint to add a
violation of Wsconsin's “Safe Place Statute,” Ws. Stat.
8§ 101.11(1), as a sixth cause of action.

17 All of the defendants save the Bassingers, Matthews,
and State Farmeither settled with Antwaun or were di sm ssed from

the suit for various reasons uninportant for this appeal.? After

> Defendant Ziko Mlicevic and his insurer, Secur a
| nsurance, were part of the summary judgnent notion at the
circuit court below. The circuit court concluded that Antwaun A
had failed to produce any evidence that he had been exposed to
lead paint on the Mlicevic property and failed to oppose
Mlicevic’'s notion for sunmmary judgnent. MIlicevic and Secura
were di smssed fromthe action.



No. 97-0332

di scovery, these renuaining defendants brought various notions for
summary judgnent.

18 The circuit court granted summary judgnent as to all
the remai ni ng defendants on every one of Antwaun A.’s causes of
action.? The ~circuit court reasoned that neither of the
apartnents violated the Safe Place Statute, the Matthews Property
because it was not covered by the statute and the Bassinger
Property because the peeling paint was not in a public or common
area. As for Antwaun A ’'s clains of negligence per se because of
the violation of Ws. Stat. 8§ 151.07(2)(d) and the Gty of Racine

Ordinance, the circuit court concluded that the |egislative

When Antwaun A. filed this appeal, he included MIicevic and
Secura as respondents. However, nuch like in the circuit court,
Antwaun A. did not set forth in this court any argunent against
MIlicevic. W conclude that, having failed to oppose MIlicevic’'s
summary judgnent notion at the circuit court, Antwaun in effect

consented to the dismssal. See Agnew v. Baldwin, 136 Ws. 263,
267, 116 N.W 641 (1908). Antwaun A. admtted as nuch at ora
ar gunent . Upon remand, Mlicevic and Secura are dism ssed from

this action.

Addi tionally, Heritage Miutual I|nsurance Conpany, the conpany
that had provided insurance to Matthews from Mirch 1994 to
Cct ober 1995, argued to this court that it should be dismssed
fromthe case. First, it contends that there was no evi dence of
| ead poisoning during the period of tinme it provided coverage to
Mat t hews. Second, it argues that its policy with Mtthews
contained a “pollution exclusion clause” that excludes coverage
for | ead poisoning.

In light of our recent decision in Peace v. Northwestern
National Ins. Co., No. 96-0328 (S. ., July 9, 1999) (of even
date), we conclude that Heritage is wunder no obligation to
provide coverage for lead poisoning as that falls within the
pollution exclusion clause of its policy with Mtthews. The
cl ause here is identical to the one that appeared in Peace.

8 Circuit Court for Racine County, Wayne Marik, Judge.
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bodi es that enacted these rules did not express an intent for
their violation to constitute negligence per se.

19 The circuit court further concluded that, while the
Bassingers and Matthews nay have had actual or constructive
know edge about peeling or chipping paint, no evidence in the
record suggested that <either Jlandlord had any actual or
constructive knowl edge of the presence of Ilead on their
properties.” Noting that Wsconsin law was silent, the circuit
court | ooked to various other jurisdictions that had decided the
i ssue. The circuit court concluded that Wsconsin ought to
foll ow those other jurisdictions that have required a landlord to
have either actual or constructive know edge of | ead paint before
a duty to act attends.

110 Finally, the circuit court determ ned that t he
| andl ords violated no inplied warranty of habitability. | t
posited that such a duty was applicable only to a tenant under a
| ease. This precluded Matthews from being negligent since
Antwaun A. was not a tenant in his building. Simlarly, the
circuit court concluded that the inplied warranty of habitability
did not inpose liability on the Bassingers because only damages
under the |ease contract are actionable. Since Antwaun A. was
seeki ng danages for personal injuries, the circuit court granted

summary judgnent in favor of the |andl ords.

* The circuit court grouped the common | aw negligence cause
of action with the “failure to warn” cause of action, concluding
that they were both “based wupon principles of comon |aw
negl i gence.”



No. 97-0332

11 Antwaun A.’s case was dismssed in its entirety. He
appeal ed to the court of appeals which certified the case to this
court.

12 1t is well settled that when this court reviews a
nmotion for summary judgnent it applies the same standards as the
circuit court: summary judgnent should only be granted if there
is no genuine issue of material fact and the noving party is

entitled to judgnent as a matter of |aw Grans v. Boss, 97

Ws. 2d 332, 338-39, 294 N.W2d 473 (1980); Ws. Stat. § 802.08.

This appeal requires that we both interpret statutes and assess
the scope of a common |aw duty. These are questions of |aw that
we review independently of the |egal determ nations rendered by

the circuit court. Deutsches Land, Inc. v. Cty of dendale, No.

96-2489 (S. C. Apr. 16, 1999) (interpretation of statutes

question of law); Ceplina v. South M| waukee School Board, 73

Ws. 2d 338, 341, 243 N.W2d 183 (1976) (existence and scope of

duty question of law); In re Revocable Trust of MCoy, 142

Ws. 2d 750, 754, 419 N.W2d 301 (Ct. App. 1987).
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l.

113 We address first whether the circuit court erred in
granting sunmary judgnent against Antwaun A. on his cause of
action based on the comon |aw duty to exercise ordinary care in
testing for lead paint. Antwaun A. argues that the circuit court
erred when it concluded that the | andlords were under no common
law duty to test for |ead paint absent actual or constructive
knowl edge that their particular properties contained |ead paint.

W agree. As a result, we conclude that a |andlord of a house
constructed prior to 1978 is under a common |law duty to test for
| ead paint when the landlord knows or, in the use of ordinary
care, should have known that the residence contained peeling or
chi ppi ng paint. We therefore reverse the circuit court’s grant
of summary judgnent in favor of the |andl ords.

114 As with any negligence claim Antwaun A nust show t hat
there exists: (1) A duty of care on the part of the defendant;
(2) a breach of that duty; (3) a causal connection between the
conduct and the injury; and (4) an actual |oss or damage as a

result of the injury. Rockweit v. Senecal, 197 Ws. 2d 409, 418,

541 N.W2d 742 (1995). This case involves a determ nation of
only the first prong: whether the landlords had a duty to test
for lead paint, and if so, when that duty arose.

115 In this state all persons have a duty of reasonable
care to refrain from those acts that unreasonably threaten the

safety of others. Klassa v. M| waukee Gas Light Co., 273 Ws.

176, 77 N.W2d 397 (1956) (adopting Palsgraf v. Long Island R

Co., 162 N E. 99, 103 (N Y. 1928) (Andrews, J., dissenting)).
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This duty arises “when it can be said that it was foreseeable
that his act or omssion to act nay cause harmto soneone.” A E.

| nvestment Corp. v. Link Builders, Inc., 62 Ws. 2d 479, 483-84,

214 N.W2d 764 (1974); see also Rolph v. EBI Cos., 159 Ws. 2d

518, 532, 464 N.W2d 667 (1991). Thus, the existence of a duty
hi nges on foreseeability. These general principles of negligence
are fully applicable in the landlord and tenant context.

Pagel sdorf v. Safeco Ins. Co. of Anerica, 91 Ws. 2d 734, 742-43,

284 N.W2d 55 (1979); Ws JI-Gvil 8020 (1996).

116 Al parties in large part agree on the test that should
be enployed to ascertain whether it was foreseeable that peeling
and chipping paint would result in |ead poisoning. That test is
nothing nore than a specific application of the general duty a
landlord has to use ordinary care under the circunstances to
avoid exposing persons lawfully on the property from an

unreasonabl e risk of harm Pagel sdorf, 91 Ws. 2d at 741-43; Ws

JI-Civil 8020 (1996);°> see also Restatenent (Second) of Torts

8 358, p. 243 (1965). The applicable test essentially consists

> Ws JI-Civil 8020: Duty of Owner or Possessor of Real
Property to Nontrespasser User . . . An owner of property nust
use ordinary care under the existing circunstances to maintain
his or her premses to avoid exposing persons on the property
Wi th consent to an unreasonable risk of harm.

In performng this duty, an owner of prem ses nust use
ordinary care to discover conditions or defects on the property
whi ch expose a person to an unreasonable risk of harm If an
unreasonabl e risk of harm exi sted and the owner was aware of it,
or, if in the use of ordinary care he or she should have been
aware of it, then it was his or her duty to either correct the
condition or danger or warn other persons of the condition or
risk as was reasonabl e under the circunstances.
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of two parts: (1) whether the landlord knew or in the use of
ordi nary care should have known about the presence of peeling and
chi pping paint; and (2) whether the landlord knew or in the use
of ordinary care should have known that the chipping and peeling
pai nt cont ai ned | ead.

17 This case does not primarily concern the first part of
the test.® Both landlords had notice of deteriorating paint in
the apartnments that they rented to Antwaun A.’s nother and aunt.

It is also undisputed that the |andlords did not have any act ual
knowl edge of lead paint on their properties during the tine that
Antwaun A. or his relatives were tenants at the two properties.

118 The contested issue in this case concerns whether the
Bassi ngers or Matthews should have known of the presence of |ead
pai nt . The landlords maintain that they should not have known,
as the record is devoid of any facts that would permt the
inference that they were presented with any information that
would tip them off to the possibility of lead paint on their

properties. Antwaun A. maintains that the |andl ords should have

® Matthews readily admits that he received notice of peeling
paint in 1990 when the Matthews Property was inspected by the
Racine County Housing Authority. The Bassingers, however,
contend that they were never notified of peeling paint in the
bat hroom where the | ead paint was eventual ly discovered. Rather
they state that they were notified of cracked and crunbling
plaster on the ceiling of the bathroom and rectified that
probl em

W see no nerit in the Bassingers’ attenpt to draw a
distinction between paint chips and plaster chips because, as
they admtted at oral argunent, the plaster in the bathroom was
pai nt ed. The dust and debris associated wth paint-|aden
crunbling plaster is indistinguishable from the dust and debris
associated wth only the peeling paint.

10
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known of the possibility of |ead paint because common know edge
woul d suggest that it would be foreseeable that ol der houses in
an urban area contain | ead paint.

119 Al parties agree that there is no Wsconsin |aw that
directly addresses this issue. The landlords point us to a
nunber of cases from across the country in support of their

position. See Sonja Larson, Landlord' s Liability for Injury or

Death of Tenant’s Child From Lead Paint Poisoning, 19 A L.R 5th

405, 419-24. § 3(b) (1994). These cases hold that a landlord s
duty to test for lead paint is not triggered by the peeling of
paint in a house constructed prior to 1978, the year that the use
of lead paint was banned.’ Courts have concluded that such
injuries are not foreseeabl e because know edge of the dangers of
|l ead paint are not within the common know edge of | andl ords.

Kol oj eski v. John Deisher, Inc., 239 A 2d 329, 331 (Pa. 1968);

Hayes v. Hanbruch, 841 F. Supp. 706, 711 n.2 (D. M. 1994); see

also Garcia v. Jimnez, 539 N E 2d 1356, 1359 (IIl. App. 2 D st.

1989); c.f. Richwind Joint Venture 4 v. Brunson, 645 A 2d 1147

1155 (Md. 1994). Simlarly, courts have concluded that such
injuries are not foreseeable because a |andlord would not expect

a tenant to “eat[] a portion of the premses.” Mont gonery v.

Cantelli, 174 So.2d 238, 240 (La. 1965); see also Dunson V.

Friedl ander Realty, 369 So.2d 792, 795 (Ala. 1979); but see

" Pursuant to its authority under the Consumer Product
Safety Act, 15 U.S.C. § 2057, 2058, the Consunmer Products Safety
Comm ssi on banned |ead paint for residential uses after February
27, 1978. 16 C.F.R 8§ 1303.1 (1999).

11
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Norwood v. Lazarus, 634 S.W2d 584, 587 (Md. App. 1982); Acosta

v. Irdank Realty Corp., 238 N Y.S. 2d 713, 714 (N Y. Sup. C.

1963).

120 Wil e we recogni ze that the above cases and others |ike
them represent the mpjority position, we are not persuaded that
their rationales continue with as nmuch force as they may have at
one tine. Many of the courts that adopted the rule of |[|aw
proposed by the landlords in this case were based on facts that
arose from the 1960s and 1970s when knowl edge of the dangers of
| ead paint was not w despread. Hayes, 841 F. Supp. at 708 (I|ead
poi soning diagnosed in 1978); Dunson, 369 So.2d at 795 (case
decided in 1979); Kolojeski, 239 A 2d at 330 (lead poisoning
di agnosed in 1966); Mntgonery, 174 So.2d at 239-40 (lead

poi soning occurred in the early 1960s); but see Brown v. Derner,

707 A 2d 407, 408 (M. App. 1998) (lead poisoning diagnosed in
1985).

21 Sone of the nore recent applications of this rule are
based on binding precedent stretching back three decades. See,

e.g., Felton, by Felton v. Spratley, 640 A 2d 1358, 1361-62 (Pa.

Super. 1994) (relying on the 1968 Kol ojeski decision).

Addi tionally, some of these courts stated that their decision was
based in part on the fact that the dangers of |ead paint were not
wel | known and | eft open the possibility that changed facts woul d
result in changed |aw Hayes, 841 F. Supp. at 711 n.2;
Kol oj eski, 239 A 2d at 331; Felton, 640 A 2d at 1365-67 (Beck,

J., dissenting).

12
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22 We believe that this case presents changed facts and
warrants a changed application of [|aw Here any negligence on
the part of the landlords would have occurred no earlier than
1989 when Wl lianms noved into the Matthews Property and 1990 when
Antwaun A. noved into the Bassinger Property. Sinply put, we are
per suaded that awareness of the dangers of lead paint in 1989 or
1990 is on a different plane than the awareness of such dangers
ten, twenty, or thirty years earlier. This has a direct bearing
on whether it was foreseeable in 1989 or 1990 that peeling or
chipping paint in a pre-1978 house contai ned | ead and whether it
was foreseeable that lead ingested by children would be an
unreasonabl e risk of physical harm?

123 By the 1990s federal, state, and local |I|egislation
identifying the dangers associated with l|lead paint not only
exi sted, but was well-established. Congress passed the Lead-
Based Pai nt Poi soning Prevention Act in 1970, marking the federal
government’s first conprehensive attenpt at abating |lead paint in
this country. Pub. L. No. 91-695, 84 Stat. 2078 (1971) (codified
at 42 U S.C. 8§ 4821 et seq.) As the legislative history to that
| aw i ndi cates, Congress discerned a |ack of public awareness of
the problens associated with |ead paint. Senate Rep. No. 1432

91st Cong., 2nd Sess. 116 (1970), reprinted in 1970 U. S.C.C. A N

8 W agree with those other courts which have concluded
“Ii]t is well known that children of tender years have a
proclivity to put anything they can get into their hands into
their mouths.” Norwood v. Lazarus, 634 S.W2d 584, 587 (M. App.
1982); see also Acosta v. Irdank Realty Corp., 238 N Y.S 2d 713,
714 (N. Y. Sup. C. 1963).

13
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6130, 6131 (“A paradoxical feature of this insidious disease is
the lack of attention it receives.”).

24 In addition to Congress, f eder al agencies have
promul gated rules related to the use and disclosure of |ead
pai nt . As noted above, the Consunmer Products Safety Conmi ssion
banned | ead paint from residential use after February of 1978.
16 CF.R 8§ 1303.1 (1999). Both the Environmental Protection
Agency (EPA) and Departnent of Housing and Urban Devel opnment
(HUD) have also set 1978 as the threshold date for *“target
housi ng” %housing that is likely to contain |ead-based paint. 40
CF.R 8 745.103 (1999); 24 CF.R 8 35.86. The EPA requires al
sellers of residential housing built prior to 1978 to attach the

follow ng statenment to the contract to sell

Every purchaser of any interest in residential real
property on which a residential dwelling was built
prior to 1978 is notified that such property nmay
present exposure to |ead from | ead-based paint that may
pl ace young children at risk of developing |ead
poi soni ng.

40 C.F.R 8 745.113 (enphasis added). See also 24 CF.R

8 35.92(b) (1) (conparable HUD regul ation).

125 Simlarly, Wsconsin prohibited the application of |ead
paint in 1980. 8§ 657u, ch. 221, Laws of 1979 (codified at Ws.
Stat. § 151.03). At the sane tinme, the legislature adopted
legislation ainmed at both identifying those persons suffering
froml ead poisoning and eradicating the presence of |ead paint in
houses, especially those occupied by children under the age of
Si X. 8 657u, ch. 221, Laws of 1979 (codified at Ws. Stat.
§ 151. 07).

14
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26 In addition, the City of Racine enacted an ordinance in

1975 that prohibited | ead paint from being used on nost surfaces.

Since 1975, that ordinance has been anmended nunerous tines,

culmnating in the current version which resenbles Ws. Stat.
8 151. 07. Racine Od. 11.09.040(e). Through its nunerous
anendnents, however, the Cty of Racine has not wavered in its
prohi bition of |ead paint.

127 Wiile the extent and duration of legislation in this
area suggests that the danger of children ingesting |ead paint
chips is foreseeable, the existence of legislation is not the
only reason we reach this conclusion. The dangers of lead and
| ead poisoning have been frequent topics of public service
canpaigns. Contained within this record is a copy of a bookl et
printed in 1987 reiterating the dangers of |ead paint, especially
as it relates to children.

128 Additionally, the mass nedia has frequently witten
articles or produced video segnents highlighting the dangers
associated with lead paint, especially related to children.
These reports have also repeatedly docunented that the bul k of
the | ead poi soning cases stemfrom ol der housi ng where | ead paint
was applied years ago and has since deteriorated. See, e.qg.
Jean Latz Giffin, “Lead Paint Poisoning Hts a New Ceneration,”

Chi cago Tribune, Oct. 15, 1989, available at 1989 W 4632504;

Dennis J. McGrath, “Lead-Paint O dinance Denounced by Landl ords,”
M nneapolis Star-Tribune, August 8, 1989, available at 1989 W

3808978; Renee Loth, “Wien WIIl W Stop Poisoning Qur Children?,”
Boston d obe, Feb. 21, 1988, available at 1988 W 4597658; “HUD

15
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Rul e on Renovi ng Lead-Based Paint Slated,” Wall St. J., Feb. 28,

1986, available at 1986 W.-WSJ 285949.°

129 In light of all of these considerations, we decline to
adopt the duty advanced by the |andlords. W are persuaded that
by 1989, the dangers of lead paint in residential housing was so
extensively known that we would not be ascribing to the | andl ords
“a know edge and expertise not ascribable . . . to people wthout
special training or experience.” Kolojeski, 239 A 2d at 331.

130 Instead we conclude that a duty to test for |ead paint
arises whenever the landlord of a residential property
constructed before 1978 either knows or in the use of ordinary
care should know that there is peeling or chipping paint on the
rental property. \Were peeling or chipping paint is present in a
pre-1978 residential structure, it is foreseeable that |ead paint
may be present which, if accurate, would expose the inhabitants
to an unreasonable risk of harm Based on this conclusion, the
circuit court erred in granting summary judgnent in favor of the
Bassi ngers and Matt hews.

.

131 Next we address Antwaun A.'s Safe Place Statute cause
of action. The Safe Place Statute, Ws. Stat. § 101.11(1),
creates three different categories of persons covered by the
st at ut e: enpl oyers, owners of places of enploynent, and owners

of public buildings. Naaj v. Aetna Insur. Co., 218 Ws. 2d 121,

°In fact, a cursory search on Westlaw for newspaper or
magazine articles related to the dangers of lead paint prior to
1990 returned well over 1,000 articles.
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126, 579 N.W2d 815 (C. App. 1998). Antwaun A. asserts clains
only under the latter two categories.
A

132 W& are able to quickly dispose of Antwaun A ’s claim

that the apartnents were a “place of enploynent” wunder the

statute. A “place of enploynent” is defined as

every place, whether indoors or out or underground and
t he prem ses appurt enant thereto where ei t her
tenporarily or permanently any industry, trade or
business is carried on, or where any process or
operation, directly or indirectly related to any
i ndustry, trade or business, is carried on, and where
any person is, directly or indirectly, enployed by
another for direct or indirect gain or profit, but does
not include any place where persons are enployed in
private donmestic service which does not involve the use
of mechanical power or in farmng. . . . Ws. Stat
§ 101.01(2)(f).

133 It is wuncontroverted in the record that neither the
Bassi ngers nor Matthews enpl oyed any person on a regul ar basis at

their properties. See Brueggeman v. Continental Casualty Co.,

141 Ws. 2d 406, 410-11, 415 N.W2d 531 (Ct. App. 1987). The
“enpl oyment” Antwaun A. refers to is, in part, the |andlords’
occasional entry onto the property to collect rent. Such conduct
on the part of a |landlord does not nake the property a place of

enpl oynent as to all tenants at all tines. See Frion v. Coren

13 Ws. 2d 300, 304, 108 N.W2d 563 (1961).

134 Simlarly, Antwaun A. contends that because WMatthews
briefly hired a tenant living at one of the properties to nake
repairs at the property, that act nmakes the property a place of
enpl oynent with respect to all tenants and frequenters. Thi s,

too, is incorrect under the rule established in Frion, 13 Ws. 2d
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at 304. The properties at issue in this appeal are not places of
enpl oynent as that phrase is defined in the Safe Place Statute.
B.
135 Antwaun A ’s argunent that the properties were “public
bui |l di ngs” as that phrase is defined in the Safe Place Statute is

al so unavailing:

"Public building®" nmeans any structure, i ncl udi ng
exterior parts of such building, such as a porch,
exterior platform or steps providing nmeans of ingress
or egress, used in whole or in part as a place of
resort, assenbl age, |odging, trade, traffic, occupancy,
or use by the public or by 3 or nore tenants.

Ws. Stat. 8§ 101.01(2)(9).

136 Antwaun A. contends that “tenant” above refers to
persons in possession while the |andlords contend that the term
refers to the nunber of wunits in the building. We have never
squarely addressed this issue, but |anguage from our prior cases
shows that the |andlords have the better argunent.

137 In Gobar v. Val Blatz Brewing Co., 179 Ws. 256, 259,

191 N.W 509 (1923), this court concluded that a two-story
building with two units was not a “public building” under the
statute. The wupper unit was a residential unit rented to a
famly of four and the ower unit was a commercial unit rented to

an i ndi vidual who ran a sal oon. Id. at 256-57. See al so Hol conb

v. Szynmczyk, 186 Ws. 99, 100-01, 202 N.W 188 (1925) (“two-story

frame residence building, arranged for and occupied by four

famlies” is considered a public building); Davis v. Lindau, 270

Ws. 218, 219-20, 70 N.W2d 686 (1955) (two-apartnment building is

not a public building).
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138 Such an interpretation of “tenant” excludes the
Matt hews Property from the statute, as it was a property wth
only one unit. The Bassinger Property, however, contained three
units and conceivably coul d be covered under the statute.

139 The duty of the owner under the Safe Place Statute
extends only to those portions used or held out to be used by the

public or by the tenants in common. Lealiou v. Quatsoe, 15 Ws.

2d 128, 135, 112 N.W2d 193 (1961); Frion, 13 Ws. 2d at 304,
Hemm ngway v. City of Janesville, 275 Ws. 304, 307, 81 N WwW2d

492 (1957). Here, as the circuit court concluded, the record
i ndi cates through excerpts of Thomas’ deposition that the peeling
and chi pping paint was present solely in Thomas’ bathroom This
was not an area open to the public or shared by the three tenants
in coomon. It does not constitute a violation of the Safe Pl ace
Statute.® The circuit court correctly granted summary judgnent

in favor of both |landlords on this issue.

0 Antwaun A. contends, however, that the bathroom was not
the only place in the Bassinger Property that had peeling and

chi ppi ng paint. He points to an affidavit of an expert w tness
i ndi cating t hat t he front por ch of t he Bassi nger
Property%certainly a common area of the building%experienced
chipping and peeling paint as well. The difficulty wth the

expert, however, is that he did not view the property until well
over two years had el apsed since Thomas vacated the apartnent.

Wiile his affidavit indicates that the paint deterioration
at the Matthews Property “had existed there for sonme tinme” his
statenments about the Bassinger Property were nore circunmspect.
The expert only indicated that the paint on the porch “had been
deteriorating prior to ny visit.” Considering the length of tine
bet ween Thomas’ tenancy and the expert’s visit, the circuit court
appropriately concluded that this testinony is insufficient to
denonstrate a genuine issue of material fact that would warrant
the issue being submtted to the jury.
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[T,

140 We next address whether the circuit court erred in
granting sunmmary judgnent against Antwaun A. on his cause of
action based on a violation of Ws. Stat. 8 151.07(2)(d) or Gty
of Racine Ordinance 8 11.09.040(e). Antwaun A. maintains that a
viol ation of these enactnents constitutes negligence per se. W
di sagr ee.

141 The violation of a statute does not automatically
inmpose civil liability. This court has said that three questions
must be answered in the affirmative before the violation of a

statute will constitute negligence per se:

(1) the harm inflicted was the type the statute was
designed to prevent; (2) the person injured was within
the class of persons sought to be protected; and (3)
there is some expression of |egislative intent that the
statute becone a basis for the inposition of civil
liability.

Tatur v. Sol srud, 174 Ws. 2d 735, 743, 498 N.W2d 232 (1993).

42 This court has repeatedly indicated that a statute w |
not be interpreted to inpose a greater duty than that inposed by
the common |aw unless it “clearly and beyond any reasonabl e doubt
expresses such purpose by |anguage that is clear, unanbiguous,

and perenptory.” Del aney v. Suprene Investnment Co., 251 Ws.

374, 380, 29 N.W2d 754 (1947) (citations omtted); see also
Bennett v. Larson Co., 118 Ws. 2d 681, 694, 348 N W2d 540

(1984); Burke v. M I waukee & Suburban Transport Corp., 39 Ws. 2d

682, 689-90, 159 N.wW2d 700 (1968); Kalkopf v. Donald Sales &

Mg. Co., 33 Ws. 2d 247, 254-56, 147 N.W2d 277 (1967). A court

may also look to the legislative history of a statute to discern
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whet her the |egislature intended a violation to inpose negligence
per se. See Tatur, 174 Ws. 2d at 743-44; Bennett, 118 Ws. 2d
at 694.
A
143 Wsconsin Stat. 8 151.07(2)(d) provides:

(2) If the departnent determnes that |ead-bearing
paints are present in or wupon any dwelling, the
departnment may:

(d) Notify the owner of the dwelling of the
presence of | ead-bearing paints. The departnent my
i ssue instructions to renove, replace or cover securely
and permanently these paints within 30 days, in a
manner the departnent prescribes. The failure to
renove | ead-bearing paints within the tine prescribed
shall be prima facie evidence of negligence in any
action brought to recover damages for injuries incurred
after the tine period expires.

The statute is designed to discover and correct the sources of
| ead poi soni ng. Wen the Departnent of Health and Soci al
Services is notified that “an occupant of a dwelling has bl ood
| ead poisoning” the departnment is authorized to inspect the
occupant’s dwelling “for the presence of |ead-bearing paints.”?'
Ws. Stat. 8 151.07(1). Upon conpletion of that inspection, the
departnment may take a nunber of protective neasures, including
notifying the owner of the dwelling of the |ead-based paint and
issuing instructions to that owner for the renoval of that
hazard. Ws. Stat. § 151.07(2).

144 Antwaun A.’s claim that a violation of this statute

constitutes negligence per se is irretrievably snagged for two

1 The Departnment of Health and Social Services is now the
Department of Health and Fam |y Services.
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reasons. Both relate to the issue of whether “there is sone
expression of legislative intent that the statute becone a basis
for the inposition of civil liability.” Tatur, 174 Ws. 2d at
744,

45 As the circuit court noted, nothing in the record
indicates that either the Bassingers or Matthews received any
notification fromthe departnent that their properties contained
| ead paint. They did not “fail to renove |ead-bearing paints
within the tinme prescribed” by the departnment in violation of the
statute. Ws. Stat. 8§ 151.07(2)(d). Antwaun A. finds this fact
irrelevant and argues that it does not relieve |landlords of their
“i ndependent duty . . . inposed by the statutes” to insure that
| ead paint is not found on the rental property. He contends that
under the circuit court ruling, a landlord s duty will in effect
vary with the resources available for governnent officials to
conduct inspections.

146 Antwaun A ’'s argunent msses the mark. W have
di scovered no “independent duty” on a landlord that is “inposed”
by Ws. Stat. ch. 151. Section 151.07(2)(d) creates a duty on
the landlord only upon receiving notice of the presence of |ead
paint from the departnent. It does nothing nore. This, of
course, does not nean that a landlord is necessarily off the
proverbi al hook; it only nmeans that this statute does not inpose
any hei ghtened duty on a |andlord over and above that inposed by
t he conmon | aw.

147 1In light of these considerations, we cannot conclude

that the legislature expressed a clear intention beyond a
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reasonabl e doubt that a violation of Ws. Stat. § 151.07(2)(d)
constituted negligence per se.' See Burke, 39 Ws. 2d at 694.

The legislature may, of course, enact |egislation that evinces
its intent to inpose negligence per se for a violation of the

law, it has not done so in chapter 151.

2 As a result, we need not address the other two factors
that nust be net for a statute to i npose negligence per se.
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B.

148 City of Racine Odinance 11.09.040(e) dictates that no
dwelling may contain |ead paint. However, the ordinance nakes
sonme exceptions. Were the paint, having already been legally
applied, “tightly adheres” it need not automatically be renoved
fromwalls, baseboards, step risers, and other areas that do not
present a “chewable surface.” Nonet hel ess, the ordinance
requires “conplete paint renoval” of <certain areas such as
w ndows, handrails, and any chewabl e surface that mght exist in
a house regardless of the condition of the paint. Finally, the
ordi nance requires that areas of peeling, flaking, or chipping
paint nust be either stripped bare or covered by sone durable
materi al such as plasterboard or wood paneling; such surfaces my
not nerely be repainted.

149 As the circuit court indicated, this ordinance traces
its history to 1970, although it has been anended and recreated
several times since then. The substance of these anendnents is
not inportant to the resolution of this case.

50 The circuit court noted, correctly, that the City of
Racine’s lead paint provision was one of nore than a dozen
standards that the City considered to be necessary for habitable
l[iving quarters. In addition to the lead paint provision,
subsection (e), other standards included those ranging from the
relatively mnor (adequate kitchen cabinet space, subsection (g))
to the substantial (structural integrity of the building,

subsection (d)).
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151 There is scant legislative history surrounding the
enact nent and anendnment of this ordinance. The words of the
ordi nance do not declare any intent to establish a private right
of action in favor of those persons affected by a violation of

t he ordi nance. See McNeill v. Jacobson, 55 Ws. 2d 254, 258-59,

198 N.W2d 611 (1972). Indeed, the common council would seemto
have di savowed such a result, as it created a penalty provision
that inposes fines reaching as high as $750 w thout nentioning
the additional inposition of civil liability in a private suit.

Racine Ord. 11.09.070; see generally, Gube v. Daun, 210 Ws. 2d

681, 689-91, 563 N.W2d 523 (1997).

152 Additionally, given the placenment of the |ead paint
subsection wth the panoply of other regul ations ranging fromthe
pedestrian (size of screening nmesh, subsection (0)) to the

wei ghty (necessity of having a bathroom subsection (j)), we

cannot conclude that the Racine Comon Council intended a
violation of these provisions to carry with it civil liability.
Rather, it would seem as though the commobn council intended to

“secure the safety or welfare of the public as an entity.”

McNeill, 55 Ws. 2d at 259; see also Kranzush v. Badger State

Mit. Cas. Co., 103 Ws. 2d 56, 75, 307 N.W2d 256 (1981).

153 As noted above, Antwaun A. faces a stiff burden to
establish that the comon council intended a violation of the
ordinance to constitute negligence per se. Burke, 39 Ws. 2d at
694; Del aney, 251 Ws. at 380. W do not believe that he has net
his burden and affirm the circuit court’s decision that the

violation of this ordinance did not constitute negligence per se.
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V.

154 Finally, we address Antwaun A.’s claimthat the circuit
court erred in granting summary judgnent in favor of the
landlords on his warranty of habitability cause of action.
Antwaun A.’s argunent is two-fold. First, he contends that no
privity of contract is needed in order to assert a breach of the
inplied warranty of habitability. Second, he posits that damages
under the inplied warranty of habitability are not limted to
contractual damages but al so enconpass conpensatory damages. W
di sagree on both counts.

155 This court first recognized the existence of an inplied

warranty of habitability in Pines v. Perssion, 14 Ws. 2d 590

111 N.W2d 409 (1961). Under that doctrine, the residential
| ease between a landlord and tenant carries with it an inplied
prom se that the premses wll be fit for human habitation. I|d.
at 596-97

56 Qur cases in this area of |aw have involved clains of a
breach of the |ease and have sought contractual damages. [d. at
597. We can find no Wsconsin case that has allowed a party to
seek conpensatory damages for the violation of the inplied
warranty of habitability. Antwaun A asserts that this is nerely
coi nci dental and not by design. To the contrary, we agree wth

the circuit court when it artfully stated:

A tenant’s claimfor breach of the inplied warranty of
habitability is a breach of contract claim for

contractual danmages. An injured parties’ claim for
personal injuries is a tort claim in negligence for
conpensatory damages. Such clainms nmay coexist, they

may be caused by the sanme act, and they nmay be owned by
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the same party if it is the tenant who was injured. It
is not the breach of warranty, however, that gives rise
to the cause of action for the personal injury.

Instead, it is the negligent act or om ssion.

See also Stone v. Gordon, 621 N. Y.S.2d 220 (N. Y. App. Div. 1995);

Mease v. Fox, 200 N.W2d 791, 796-97 (lowa 1972).

57 This distinction between negligence and breach of

contract is consistent with our statenents in Pagel sdorf, 91

Ws. 2d at 744-45, where we concluded that it wuld be
“anomal ous” for the law to require a landlord to warrant
habitability but grant immunity for “the landlord s negligence in
mai nt ai ni ng t he prem ses . . . under gener al negl i gence
principles.” The distinction described by the circuit court also
conports wth the <codification of the inplied warranty of
habitability which addresses damages in contractual terns. Ws.
Stat. § 704.07(4).

158 We conclude that Antwaun A ’'s inplied warranty of
habitability cause of action cannot be nmaintained against
Mat t hews because Antwaun A. was not in privity of contract with
that |andl ord. Antwaun A.’s inplied warranty of habitability
cause of action cannot be nmaintained against the Bassingers
because he seeks conpensatory rather than contractual damages.
The circuit court properly granted summary judgnent in favor of
t he | andl ords.

V.

159 In sum we conclude that the presence and danger of

lead paint was foreseeable and hold that the l|landlords had a

common | aw duty to test the residential property for |ead paint.
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Because the circuit court erred in concluding that no common | aw
duty existed and in granting summary judgnment, we reverse and
remand that part of the circuit court’s decision. However, we
determine that the <circuit ~court properly entered summary
judgment in favor of the landlords on all of the other causes of
action raised by Antwaun A Accordingly, we affirm those parts
of the circuit court’s decision.

By the Court.—Fhe judgnent of the circuit court is affirmed

in part and reversed in part and the cause is remanded.
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160 N. PATRI CK CROOKS, J. (concurring). Al t hough | concur
with the mandate, | wite separately to address the majority's
conclusion that a landlord' s duty to test for |ead-based paint
arises "whenever the Jlandlord of a residential property
constructed before 1978 either knows or in the use of ordinary
care should know that there is peeling or chipping paint on the
rental property."” Majority op. at 14. | agree that a landlord's
duty arises when the landlord knows or, in the use of ordinary
care, should know that paint that is flaking, peeling or chipping
fromthe walls contains |ead. | concur because | disagree with
the majority's quite arbitrary distinction between residential
property constructed before and after 1978. Rat her, | concl ude
that a trier of fact should examne all of the circunstances
presented in a given case to determne if a landlord had a duty
to test for contam nation from | ead-based paint. Certainly, the
age of the premses is but one factor to consider.

161 The majority begins the analysis by stating that the
issue in this case is whether the |andlord involved should have
known of the presence of |ead-based paint. See mmjority op. at
9. This issue pertains to the second elenent of the majority’s
test for ascertaining the foreseeability that flaking, peeling or

chi pping paint would result in |ead poisoning. See majority op.

! The test, as stated by the mmjority: "(1) whether the
| andl ord knew or in the use of ordinary care should have known
about the presence of peeling and chipping paint; and (2) whether
the landlord knew or in the use of ordinary care should have
known that the chipping and peeling paint contained |ead."
Majority op. at 9.
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at 8. The majority bases its foreseeability test, in part, on
both Ws JI3%Cvil 8020 and the Restatenment (Second) of Torts
§ 358 (1965).2 | first note that the language in the majority's
foreseeability test is not consistent wwth the | anguage in 8§ 358.
Subsections 358(1)(a) and (b) enploy the expression, "has reason
to know of the condition . . . . " \Wile the phrase "has reason
to know' may seem congruent with the majority's phrase, "should
have known," the Restatenent (Second) specifically differentiates
the two phrases. See Restatenent (Second) of Torts § 12.
Comment (a) to 8 12 explains that "[t]hese two phrases
differ in that 'reason to know inplies no duty of know edge on

the part of the actor whereas 'should know inplies that the

> Restatenent (Second) of Torts § 358 (1965), "Undisclosed
Danger ous Conditions Known to Lessor," states:

(1) A lessor of land who conceals or fails to disclose
to his lessee any condition, whether natural or
artificial, which involves unreasonable risk of
physical harm to persons on the land, is subject to
l[iability to the |essee and others upon the land with
the consent of the | essee or his sublessee for physical
harm caused by the condition after the | essee has taken
possession, if

(a) the |essee does not know or have reason to
know of the condition or the risk involved, and

(b) the I essor knows or has reason to know of the
condition, and realizes or should realize the risk
i nvol ved, and has reason to expect that the | essee wll
not di scover the condition or realize the risk

(2) If the |lessee actively conceals the condition, the
liability stated in Subsection (1) continues until the
| essee discovers it and has reasonable opportunity to
take effective precautions against it. O herwi se the
l[tability continues only until the vendee has had
reasonabl e opportunity to discover the condition and to
t ake such precautions.



No. 97-0332. npc

actor owes another the duty of ascertaining the fact in
question." Restatenent (Second) of Torts 8 12 cnt. a (1965).
agree with the majority, however, that we shoul d express the test
using the phrase, "should have known," because it 1is nore
consistent with the language in Ws JI %G vil 8020% and with the
case law in Wsconsin.*

162 As stated above, the nmjority premses a landlord' s
duty to test for |ead-based paint on whether a residential rental
property was constructed before 1978. See mmjority op. at 14.
disagree with the mpjority's conclusion that a property's age
al one creates circunstances from which a landlord "should have
known" that |ead exists in chipping or peeling paint. | disagree
for several reasons.

163 First, the 1978 date is arbitrary. The majority points
out that |ead-based paint was banned for residential uses in 1978
by the United States Consumer Products Safety Comm ssion. See
majority op. at 10 n.7. Wiile the use of |ead-based paint becane

illegal after 1978, wundoubtedly sonme hones continued to be

® The language of Ws JI%Civil 8020 minmcs the majority's
"know' and "should have known" | anguage: "[1]f an unreasonabl e
ri sk of harmexisted and the owner was aware of it, or, if in the
use of ordinary care he or she should have been aware of it, then
it was his or her duty to either correct the condition or danger
or warn other persons of the condition or risk as was reasonabl e
under the circunstances."” We recognize that while the phrase,
"shoul d have been aware of it," is not exactly the sanme as the
phrase, "should have known," the two phrases are anal ogous.

4 See Maci v. State Farm Fire & Cas. Co., 105 Ws. 2d 710,

717, 314 NNW2d 914 (Ct. App. 1981)(quoting Ws JI%C vil 8020).
See also Rockweit v. Senecal, 197 Ws. 2d 409, 423 n.6, 541

N.W2d 742 (1995)(citing Ws JI%GCvil 8020 with approval).
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painted with such paint after that date. In sone situations, the
majority's test may result in a person that rents a residence
built after 1978 not having the same protection as one renting a
residence built before 1978, even though the rental residence
i nvol ved does contain |ead-based paint.> A landlord should not
have a different duty to test solely based on the age of the
resi dence he or she owns.

64 Second, the ban on the use of |ead-based paint in 1978,
and the nedia coverage surrounding it, is not enough to provide a
particular landlord with constructive notice of the possibility
of | ead-based paint in a rental residence. The majority cites to
both federal and state legislation prohibiting the use of |ead-
based paint, as well as nedia reports docunenting the dangers of
| ead- based paint. See mmjority op. at 12-14. The majority
inplies that because the danger of |ead-based paint is now nore
wel | - known, | andl ords who own residences built before 1978 shoul d
know that their residences may contain |ead-based paint. See
majority op. at 14.

165 The majority opinion states that Wsconsin prohibited
the use of |ead-based paint in 1980, and that the Gty of Racine
adopted an ordinance in 1975 that banned the use of | ead-based

pai nt on nost surfaces. See majority op. at 13. If we are to

> For instance, if a tenant lives at a property built after

1978 where the landlord did not know of |ead-based paint in the

residence, the tenant may have no recourse since the landlord's

constructive notice is not triggered by the age of the residence.

Moreover, tenants may actually be put in danger by the test as

stated by the majority because | andl ords who own residences built
after 1978 may be lulled into a fal se sense of security.
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adopt a “magic” date, why should it be 1978, rather than 1975 or
19807

166 However, the nmjority never cites evidence of any
comuni cation from which a |andlord should know that the *“magic”
year upon which the duty to test is based is 1978. | ndeed, the
mere fact that |ead-based paint's dangers have been publicized
does not anount to constructive notice,® as required by the

majority's test. See Felton by Felton v. Spratley, 640 A 2d

1358, 1363 (Pa. Super. C. 1994). Constructive notice should not
be attributed to a landlord sinply because his or her property
was built before 1978. The majority's distinction, arbitrarily
based on the 1978 ban, creates a duty on landlords. The mgjority
has not adequately denonstrated, however, that |andl ords have had
sufficient notice comunicated to them that the federal ban on

the use of paint containing lead occurred in 1978. If the

® I'n Franklin Miutual Insurance Co. v. Meenme Town Mitual, 68
Ws. 2d 179, 184, 228 N W2d 165 (1975)(quoting Thonpson V.

Dai ryl and Mutual Insurance Co., 30 Ws. 2d 187, 192, 140 N W2ad
200 (1966)), this court defined constructive notice as "neither
notice nor knowl edge but . . . a policy determ nation that under
certain circunstances a person should be treated as if he had
actual notice."™ The mgjority's use of the phrase, "should have
known," appears to be an adoption of a constructive notice
appr oach.
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majority’s test remains intact, such a showing nmay be needed in
each and every case.’ 1d.

67 Third, the majority has not cited any |egal support for
its arbitrary selection of 1978. In discussing constructive
notice, the Maryland court of appeals held that "[k]now edge of a
condi tion which involves unreasonable risk of physical harm to
persons on the land may not be inputed to a landlord nerely from
gener al know edge t hat ot her properties of i ke age,

construction, or design mght possibly contain such hazardous

conditions." Ri chwind v. Brunson, 645 A 2d 1147, 1154-55 (M.

. App. 1994). I nstead, other jurisdictions have held that
constructive notice may be inferred froma |andlord s reasonabl e

i nspection of a residence. See, e.g., Norwod v. Lazarus, 634

S.W2d 584, 588 (Mb. Ct. App. 1982) (noting that a jury found a
| andl ord knew or should have known that a residence contained
| ead- based paint because the |andlord' s manager inspected the
property weekly and bought paint for the residence); Felton, 640
A.2d at 1361. Anot her court held that a landlord nust retain
sufficient control of a residential rental premses to have
constructive notice of |ead-based paint on the property. Brown

by Browmn v. Marathon Realty, Inc., 565 N Y.S. 2d 219, 221 (NY

" The majority cites EPA and HUD regul ations which require
the attachnent of statenents regarding |ead-based paint to
contracts for the sale of pre-1978 residential housing. However,
such statenents would not provide notice to those | andl ords which
have not bought or sold pre-1978 housing since these EPA and HUD
regul ati ons becanme effective. Accordingly, the fact that such
statenments mght be required does not obviate the need to
eval uate the extent of the landlord' s notice under the facts and
ci rcunst ances of each particul ar case.
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App. Div. 1991). | favor an approach whereby a trier of fact
exam nes the totality of the circunstances to determ ne whether a
| andl ord had constructive notice that flaking, chipping, or
peeling paint in a residence contained | ead. Age of the prem ses
is one factor to consider.

168 Finally, | disagree with the nmagjority's use of the 1978
di stinction because the creation of such a distinction is nore

properly left to the legislature. In State v. Anobco QI Co., 97

Ws. 2d 226, 259, 293 N W2d 487 (1980) (citing Ferguson v.

Skrupa, 372 U. S. 726, 730-731 (1963)), this court stated:

The court should not substitute its social and econom c
beliefs for the judgnment of the |egislative body. The
|l egislature has broad scope to experinent wth
solutions to economc problens and has the power to
regul ate injurious comrercial and busi ness practices as
long as it does not run afoul of the federa
constitution, state constitution, or federal statutes.

In incorporating the 1978 date into its test, the majority is
usurping the role of the |egislature. Wth the 1978 date, the
majority creates nore than a common |aw duty%it engages in
judicial legislating by substituting its social and economc

beliefs for the legislature’ s judgnent. See Anbco QI Co., 97

Ws. 2d at 259.

169 In summary, | agree with the mandate that a |landlord's
duty to test for |ead-based paint arises when the |andlord knows
or should have known that flaking, peeling or chipping paint
contains | ead. I wite only to state ny concern with the
majority's distinction between residential properties constructed

before or after 1978, especially in light of the |lack of |egal
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support for that distinction, and the negative ram fications such
a line may have on both |andlords and tenants who may be victins
of | ead poi soning. | conclude that the trier of fact should
exam ne all relevant circunstances in each case to determne if a
| andl ord knew or should have known that flaking, chipping or
peeling paint on the prem ses involved contained |lead. The duty
to test should not be based on the selection of an arbitrary
dat e.

170 For these reasons, | concur.

71 | am authorized to state that Justice JON P. WLCOX

joins this concurrence.



N

No. 97-0332. npc



